Contractual
Rights & Remedies
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• Coronavirus (also called severe
acute
respiratory
syndrome
coronavirus 2 ‘SARS-CoV-2’) and
the disease it causes ‘COVID-19’
and/or their variants (collectively
“Coronavirus”)
is
currently
affecting businesses around the
world.
 Coronavirus which was classified as a pandemic by the World Health

Organization on 11 March 2020.

 The President has declared a National State of Emergency and has, and will,

continue to implement restrictions that will affect the subject contract work.

 A number of State Governors have declared a State of Emergency and have, and

will, continue to implement restrictions that will affect your contract work.

 Various Counties and local authorities also continue to issue restrictions affecting

the work., including closing of businesses, sheltering in place, etc.
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How does this affect
working on my
contract, subcontract,
purchase order, etc.,
with the Federal
Government?

From a letter issued by a NAVFAC office:
“Additionally, we recognize the situation continues to
evolve rapidly. Some state and local governments
have been issuing "shelter in place" orders. I note that
exemptions generally exist for defense industrial base
and critical infrastructure in such orders, and
therefore, many NAVFAC contractors and associated
contract efforts will be exempted. You should
immediately notify NAVFAC if any "shelter in place"
order is impeding your ability to perform NAVFAC
contracts. When faced with such an order, you should
continue contract performance, unless you have first
consulted with NAVFAC. We have posted pertinent
documents at https://www.linkedin.com/company/navfac/
for your use.
I know that we will all collectively work together
diligently to deliver required products and services,
while honoring our commitments that are essential to
the defense of our Nation. “
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52.211-15 Defense
Priority and Allocation
Requirements.
As prescribed in provision and
contract clause.(b), insert the
following clause:

DEFENSE PRIORITY AND
ALLOCATION REQUIREMENT
(APR 2008)
This is a rated order
certified for national
defense, emergency
preparedness, and energy
program use, and the
Contractor shall follow all
the requirements of the
Defense Priorities and
Allocations System
regulation (15 CFR 700).
Kitsap PTAC

DPAS rules are standard part of U.S. defense
contracting process: (15 CFR 700.11 (a)). There
are two levels of priority ratings:

(DX) Highest national defense urgency
(DO) Critical to national defense

Most DOD contracts are rated contracts.
DO is mission essential.
The rating is generally within the description of the award.
DO-C2 (Construction)
DO-C3 (Supplies)
DO-C9 (Miscellaneous . . . Services, etc.)
Kitsap PTAC
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DPAS
Defense Priorities & Allocations System
for the Contractor
Presented By:
https://view.officeapps.live.com/op/view.aspx?src=https%3A%2F%2
Fwww.dcma.mil%2FPortals%2F31%2FDocuments%2FDPAS%2FD
PAS_for_the_Contractor_REV8.pptx

DCMA
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What is an equitable adjustment?
REQUEST
FOR
 What are the options for remedy?
EQUITABLE
ADJUSTMENT  What is the process?
(REA)
 How can I improve my chances
of getting my REA considered?
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REQUIREMENT OF CAUSATION
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• To achieve equity, the contractor seeking an equitable adjustment

bears the "essential burden of establishing the fundamental facts of
liability, causation, and resultant injury."
• The Contractor must show
that the increased costs arose
from work which was
materially different from that
contemplated by the parties.
The increased costs must be
the direct and necessary
result of the changes.

RECOVERY CLAUSES
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52.243-4 CHANGES
10
(b)

Any other written or oral order (which, as used in this paragraph (b), includes direction, instruction,
interpretation, or determination) from the Contracting Officer that causes a change shall be treated as a
change order under this clause; Provided, that the Contractor gives the Contracting Officer written notice
stating(1) The date, circumstances, and source of the order; and
(2) That the Contractor regards the order as a change order.

(c) Except as provided in this clause, no order, statement, or conduct of the Contracting Officer shall be
treated as a change under this clause or entitle the Contractor to an equitable adjustment.
(d) If any change under this clause causes an increase or decrease in the Contractor’s cost of, or the time
required for, the performance of any part of the work under this contract, whether or not changed by any
such order, the Contracting Officer shall make an equitable adjustment and modify the contract in writing.
(e) The Contractor must assert its right to an adjustment under this clause within 30 days after (1) receipt of
a written change order under paragraph (a) of this clause or (2) the furnishing of a written notice under
paragraph (b) of this clause, by submitting to the Contracting Officer a written statement describing the
general nature and amount of the proposal, unless this period is extended by the Government.

52.249-10 DEFAULT
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(1) The delay in completing the work arises from unforeseeable causes beyond the control and
without the fault or negligence of the Contractor. Examples of such causes include(i) Acts of God or of the public enemy,
(ii) Acts of the Government in either its sovereign or contractual capacity,
(iii) Acts of another Contractor in the performance of a contract with the Government,
(iv) Fires,
(v) Floods,
(vi) Epidemics,
(vii) Quarantine restrictions,
(viii) Strikes,
(ix) Freight embargoes,
(x) Unusually severe weather, or
(xi) Delays of subcontractors or suppliers at any tier arising from unforeseeable causes
beyond the control and without the fault or negligence of both the Contractor and the
subcontractors or suppliers; and

52.249-10 DEFAULT
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(2)

The Contractor, within 10 days from the beginning of any delay (unless extended by
the Contracting Officer), notifies the Contracting Officer in writing of the causes of delay.
The Contracting Officer shall ascertain the facts and the extent of delay. If, in the judgment
of the Contracting Officer, the findings of fact warrant such action, the time for completing
the work shall be extended. The findings of the Contracting Officer shall be final and
conclusive on the parties, but subject to appeal under the Disputes clause.
(c) If, after termination of the Contractor’s right to proceed, it is determined that the
Contractor was not in default, or that the delay was excusable, the rights and obligations of
the parties will be the same as if the termination had been issued for the convenience of the
Government.
(d) The rights and remedies of the Government in this clause are in addition to any other
rights and remedies provided by law or under this contract.

52.242-14 SUSPENSION OF WORK
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(b) If the performance of all or any part of the work is, for an unreasonable period of time, suspended,
delayed, or interrupted (1) by an act of the Contracting Officer in the administration of this contract, or
(2) by the Contracting Officer’s failure to act within the time specified in this contract (or within a
reasonable time if not specified), an adjustment shall be made for any increase in the cost of performance
of this contract (excluding profit) necessarily caused by the unreasonable suspension, delay, or
interruption, and the contract modified in writing accordingly. However, no adjustment shall be made
under this clause for any suspension, delay, or interruption to the extent that performance would have
been so suspended, delayed, or interrupted by any other cause, including the fault or negligence of the
Contractor, or for which an equitable adjustment is provided for or excluded under any other term or
condition of this contract.
(c) A claim under this clause shall not be allowed(1) For any costs incurred more than 20 days before the Contractor shall have notified the
Contracting Officer in writing of the act or failure to act involved (but this requirement shall not apply as
to a claim resulting from a suspension order); and
(2) Unless the claim, in an amount stated, is asserted in writing as soon as practicable after the
termination of the suspension, delay, or interruption, but not later than the date of final payment under
the contract.
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IMPACT

 Notification
 Request

for Information (RFI)

 Letter

Protect your rights
regardless of
whether or not there
are final impacts
(time or money),
Your chances for
recovery are
significantly lower if
you don’t submit a
“place holder”
correctly.
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 Document & Track
 Determination of Merit
 “Golden


Ticket”
Discovery

 Submit Equitable Adjustment
 If

necessary. . . time and/or costs
 Forward price or upon completion
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Provide
Written
Notice

√ Follow Government direction in regards to who can
√
√
√
√
√
√
√
√
√
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speak for the Contracting Officer (RFI or letter).
ALWAYS, always, always follow-up with a formal letter
State the clause under which you seek recovery. Use
FAR language,
State the facts (drawings, photos, location, test results,
direction, etc). Limit two pages. Summarize events on
attachments if required
State who directed you and how
State how you understand the situation (change, etc)
Determine if it is “tell” or “ask” notification. What
action is required by the Contracting Officer???
Provide copies of documents used as reference
Provide technical point of contact, contractual point of
contact and who is authorized to negotiate on behalf of
your firm
Assign a tracking number for the action.
If it includes a proposal, put a due date on it
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LETTER/
NOTICE
TIPS

1.
2.
3.
4.
5.
6.
7.
8.
9.
10.
11.
12.
13.
14.
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Serialize each letter sequentially
Address to the Contracting Officer only
Contract Number and Project Title
Subject – Purpose of the Letter
Contractual reference – Why you are
submitting
Brief justification for notice/letter - BLUF
Identify the issues and/or sequence of events
Include all reference documents
Summarize the contractual
issues/requirements.
Identify action – ASK OR TELL
Identify what schedule activity is affected
Identify the Impact No for tracking – build it
in the schedule
Points of Contacts – Technical/Contractual
Signed by individual authorized to commit the
firm
blue ink consultants, llc

QUESTIONS
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mona carlson
mona.carlson@blueinkconsultants.com

mary jo juarez
juarezmj@juarez-group.com

Your local PTAC Office
Kitsap PTAC

